
 

Hello MSHBA Members,  

Happy August!! I hope 
everyone is getting 
caught up, I know this 
time of year gets busy so 
I’ll keep this short.  

We will again be printing 
our Home Planning Guide 
printed this year. Get your 
ads in to Tena to make 
sure they make print. The 

planning guide reaches 
18,000 homes and busi-
nesses and it is a great 
opportunity to get you 
name out there.  

Also don’t forget our an-
nual Jerry Arenz memorial 
Trap Shoot is coming up 
quick August 8th. It will be 
a great time to relax for a 
night have some food and 

maybe win a few prizes.  

Have a good month and 

hope to see you at the 

Trap Shoot. 

Matt Lefeber 
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Inside this issue: 

CALENDAR OF 
EVENTS: 
• August 7 Home Plan-

ning Guide Commit-
tee Mtg.  7:30 am at  
K & J Construction 
and Design LLC, Chil-
ton 

• August 8 Jerry Arenz 
Memorial Trap Shoot  
Winnebago East 
Shore Conservation 
Club 

 
MSHBA’s office will be 

closed August 10-24 
                   

M i d - S h o r e s  H o m e  B u i l d e r s  A s s o c i a t i o n ,  I n c .  
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Celebrating 25 Years! 1998-2023 

The  Cutting Edge   

Starting at 4 PM… 
50 Bird Shoot,  
Lewis Class, Top 
Gun Cash Shoot-off, 
Raffles, 8 oz ribeye 
steak sandwich 
plate & more.   

Early Bird Sponsor: 
K & J Construction and 

Design LLC 
Station Sponsors: 

Kraus Construction Inc. 
Drexel Building Supply 

Wrightway Home     
Improvements    

Christel & Heiberger 
Builders Inc. 

Top Gun Sponsor: 
Birschbach Builders LLC 

 

Can’t attend but would 
like to help…cash do-

nations of any amount, 
gift certificates or priz-

es are needed for the 
raffles.  Please consider 

a donation to this fun 
event! 



 

 

MEMBERSHIP…the Ultimate 
Building Resource 

THANK YOU FOR RENEWING YOUR   
MEMBERSHIP! 
Pinnow Sheet Metal Inc. – 8 years 
Potter Building Supply—10 years 

Mid-Shores HBA offers a 3-Pay Dues 
Payment Program… 

MSHBA offers an option to pay your dues in 
three consecutive monthly payments of 
$150.00.  Your membership will take into effect 
on your final payment. A 3-Pay Dues payment 
contract will be included with your renewal 
statement. 

_________________________ 

100% of Members have renewed 
their Membership in 2024!  AND 

MSHBA has the top retention rate 
in the state! 

_________________________ 

JERRY ARENZ MEMORIAL 
TRAP SHOOT 

August 8 at the Winnebago 
Eastshore Conservation Club 

50 Bird Shoot 
Shooting starts at 4 PM,             

sign-up by 7 PM 
Can’t attend but would like to 
help…cash donations of any 

amount, gift certificates or prizes 
are needed for the raffles.  Please 

consider a donation to this fun 
event! 

 
 
 

MSHBA Membership 

2024 MSHBA OFFICERS 

President :  Matt Lefeber 
Wrightway Home Improvements 

920-923-0721 

President-Elect:  Derek Fritsch 
Green Hammer Construction LLC 

920-905-3513 

Treasurer:  Julie Schmitz 
K & J Construction and Design LLC 

920-849-8811 

Secretary: Open Position 

 Past-President :   Kevin Schmitz 
K & J Construction and Design LLC 

920-849-8811 

2024 DIRECTORS 

Jerry Mallmann 
Chilton Furniture 

920-849-9023 

Dave Amel 
Premier Properties Realty, LLC 

920-980-4477 

Nick Zurn 
Precision Floors & Decor 

920-400-1123 

Jennifer Schad 
Kraus Construction Inc. 

920-905-2853 
 

WBA Directors 
Dan Schneider 

NAHB Delegate 
Kevin Schmitz  

NAHB Alternate Delegate 
Open Position 
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PO Box 125 
New Holstein, WI 53061 

www.midshoreshomebuilders.com 

Executive Officer        Tena Hartwig 
2104 Mary Ave.  

New Holstein, WI 53061 
Phone (920) 539-9014 

hartwigs1@charter.net.com 

WBA Member Benefits… 
• Kwik Trip Rewards 

• Contracts/Forms 

• Member Hotline 

• Insurance 

• Rebate Form 

• Continuing Education 

• Coaching & Consulting 
Even More Benefits are available at 

www.wisbuild.org/member-benefits  

WBA Member Events: 

• NAHB Build-PAC Clay Shoot—Aug. 21 

• Member Meeting Day—October 10 

• Trends in Housing—November 14 
www.wisbuild.org 

_________________________ 

MSHBA’S 2024 Home         
Planning Guide 

 October 2024 

Advertising Deadline:   

September 15 

Advertise your Business in the 
Home Planning Guide! 

Advertising Packet: Pages 5-7 
Premier Media Sponsor:  

_________________________ 

Volunteer to Serve in a 
MSHBA Leadership Position 

Secretary Needed 

MSHBA’s Board is looking for a member to fill 
an open Officer term in 2024.   

Open Position: Secretary (1-year term) 

http://www.midshoreshomebuilders.com/
http://www.facebook.com/midshoreshomebuilders
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Advocacy Digest | June 26, 2024 
Brad Boycks, Executive Director 

which are statutorily defined as 
“subdivisions,” but does not grant WisDOT 
authority to regulate other types of land divi-

sions.  By: Rebecca J. Roeker, Attorney, 
Attolles Law, s.c. 
Pictures: Roeker, DOT 

**For purposes of brevity, the accompany-
ing footnotes or legal citations are not 
included in this article** 

Imagine a scenario in which you are devel-
oping a parcel of land adjacent to a state 
trunk highway (STH).  You are required to 
obtain subdivision plat approval from the 
Wisconsin Department of Transportation 
(WisDOT).  You have plans to build a berm 
with landscaping as a buffer between the 
development and the STH.  In addition to 
the berm and landscaping, the local munici-
pality is also requiring that you accommo-
date extension of a bike trail in between 
the berm and the STH.  You have local ap-
proval, so WisDOT approval should be just 
another box to check, right?  Wrong.  Wis-
DOT tells you that you cannot have any 
improvements in a 100-foot setback area 
adjacent to the STH.  This prohibits you 
from having the bike path, the berm, or 
flowers planted in this area.  No excep-
tions.  It does not matter what the local 
municipality is requiring in its approval of 
the development.  In order for your devel-
opment to move forward, you will have to 
convince the local municipality that no im-
provements may be located in the 100-foot 
setback area. 

This was the nightmare scenario for own-
ers and developers following a series of 
amendments to the Wisconsin Administra-
tive Code that greatly expanded WisDOT’s 
regulatory oversight, the resulting court 
cases, and then legislative gridlock that 
often produced absurd results.  Property 
owners and developers were left stunned 
at the inability to improve significant por-
tions of their land, and WisDOT was left 
frustrated by the lack of flexibility to grant 
an exception to the setback requirements 
when it made sense to do so.  This was a 
lose-lose situation.   

After many years of its members experi-
encing frustrating scenarios like the one 
above, WBA was happy to support the 
passage of 2023 Senate Bill 413, which be-
came 2023 Wisconsin Act 157 (Act 157) on 
March 22, 2024.  Act 157 is a “win” for prop-
erty owners because it allows for greater 
use of one’s land and additional clarity in 
the legal standards for WisDOT’s adminis-
trative obligations of highway setbacks, 
and a “win” for WisDOT because it now 
has a tool to grant special exceptions in 
particular circumstances, and may there-
fore avoid absurd results.  This article pro-
vides an overview of the events leading up 
to Act 157 to illustrate the legislative needs, 
and to understand the resulting legislative 
solution contained within Act 157.       

A. Highway Setbacks and TRANS 233:  The 
Original Regulatory Intent, and More Regu-
lations. 

The issues underlying the need for legisla-
tive change in highway setback require-
ments went back several decades and in-
volved multiple versions of Wis. Admin. 
Code. Ch. TRANS 233 (TRANS 233), which 
addresses WisDOT’s rights and obligations 
in approving land divisions along STHs.  The 
original intent of highway setback regula-
tion in the context of subdivision review 
under Wis. Stat. Ch. 236 was to promote 
public health, safety and general welfare 
by allowing WisDOT an opportunity to re-
view subdivisions of property that abutted 
a STH.  The limited review was consistent 
with the stated purpose of TRANS 233, 
which was to specify minimum standards 
necessary to meet safety requirements for 
entrance on and departure from the abut-
ting state trunk highways 

However, during a period of regulatory 
expansion, WisDOT oversaw a series of 
amendments to TRANS 233 in both 1999 
and 2001 that significantly expanded Wis-
DOT’s power in regulating land divisions 
along STHs (Amendments).  The expanded 
regulatory authority included WisDOT re-
view and approval of all land divisions of 
property abutting an STH, including certi-
fied survey maps, and a mandatory review 
process that included a “conceptual re-
view,” a preliminary review and a final re-
view by WisDOT.  The review process im-
posed other  significant regulatory require-
ments, such as noise standards, vision cor-
ner requirements, drainage requirements 
and specific fee requirements. While the 
Amendments included a tool for WisDOT 
to grant a “special exception” to the new 
regulations, property owners and develop-
ers were frustrated with the expanded 
regulatory oversight that did not appear to 
be supported by WisDOT’s statutory au-
thority.  The frustration and regulatory 
overreach resulted in two cases that made 
significant impacts on highway setback 
regulation. 

1. Wisconsin Builders Association v. Wiscon-
sin Dept. of Transportation.   

In 2004, the Wisconsin Builders Association 
(WBA) brought the first case challenging 
the application and authority of the 

http://www.wisbuild.org/
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Amendments in Wisconsin Builders Associ-
ation v. Wisconsin Dept. of Transportation.  
The WBA sought a declaratory judgment 
on several points, including an argument 
that the Amendments expanded WisDOT’s 
authority beyond the scope authorized by 
the Wisconsin Statutes.  Specifically, the 
WBA asserted that WisDOT only had au-
thority to regulate subdivisions, and not 
any other type of land division.  

On the first issue of whether WisDOT had 
statutory authority to regulate all land divi-
sions, the Wisconsin Builders Court found 
that WisDOT’s statutory authority is limited 
to review of subdivisions that abut an STH. 
The Wisconsin Builders Court recognized 
this statutory reference as granting Wis-
DOT explicit authority to regulate land divi-
sions  

The Wisconsin Builders Court also rejected 
WisDOT’s argument that it had implied 
statutory authority to regulate all land divi-
sions pursuant to WisDOT’s police power, 
and may do so via administrative rules such 
as TRANS 233.  On the contrary, the Wis-
consin Builders Court held that WisDOT 
must have explicit statutory authority to 
promulgate administrative rules, thereby 
avoiding excessive regulatory reach 
through the use of administrative rules and 
provisions set forth in the Wisconsin Ad-
ministrative Code, such as TRANS 233.   
Both the Wisconsin Supreme Court and the 
Wisconsin Attorney General have recently 
reaffirmed the “explicit statutory authori-
ty” requirement for a state agency to 
promulgate an administrative rule. 

2. Madison Area Builders Association, et al. 
v. Wisconsin Department of Transporta-
tion. 

The second case to significantly impact 
WisDOT’s authority under TRANS 233 is 
Madison Area Builders Association, et al. v. 
Wisconsin Department of Transportation.  
Ultimately, the Madison Builders Court 
held that the Amendments, in their entire-
ty, were invalid and unenforceable. As a 
result, the significant regulatory re-
strictions set forth in the Amendments 
were not valid, and WisDOT only had au-
thority to regulate via the pre-Amendment 
version of TRANS 233.  While the Madison 
Builders decision eliminated WisDOT’s ex-
panded regulatory oversight set forth in 

the Amendments, WisDOT also lost the 
ability to grant special exceptions to the 
highway setback requirements because 
that provision was also contained in an 
Amendment. 

B.  Post-Wisconsin Builders and Madison 
Builders: Less Oversight, Less Flexibility, 
Same 100-foot Setback Restriction. 

After the court cases, WisDOT continued 
reviewing subdivision plats adjacent to 
STHs, continued to impose a 100-foot set-
back restrictions, and continued to enforce 
the rule of no improvements in the 100-
foot setback area.  Property owners’ and 
developers’ frustrations continued at the 
inability to improve a significant amount of 
land, and WisDOT’s frustration continued 
at the lack of flexibility. 

The WBA weighed the options for “fixing” 
the legal deficiencies resulting in property 
owners not being able to place any im-
provement or structure in the 100-foot 
setback area. The WBA also met with Wis-
DOT officials multiple times to discuss a 
resolution to the “lose-lose” situation of 
lost property rights and WisDOT’s loss of 
flexibility in administering highway setback 
regulations.  After discussion with mem-
bers, a statutory change was sought as the 
most direct and efficient option of securing 
property owners’ ability to use the setback 
area within a context that would be agree-
able to WisDOT and lawmakers.   

The goals for the new legislation were 
clear:  (1) establish statutory authority that 
would not be misapplied or abused by a 
confused application of TRANS 233 or re-
sult in overregulation of land divisions adja-
cent to an STH; (2) allow an owner the 
greatest use of property as possible with-
out sacrificing public safety or public in-
vestment in existing infrastructure; (3) 
establish a clear, data-driven process to 
allow WisDOT to grant exceptions to the 
highway setback requirements in order to 
avoid absurd results.     

C. Act 157 and Wis. Stat. § 86.074:  New 
Options for Use of Highway Setback Area 

A property owner’s rights and regulations 
protecting the public’s best interests do 
not have to be mutually exclusive.  In fact, 
a fundamental premise of our government 
is the balance between private rights and 
public protection.  The intent behind 2023 

SB 413 was to find that balance between an 
owner’s right to use land adjacent to an 
STH while maintaining public safety and 
preserving highway infrastructure that is 
paid for with public dollars. Act 157 
achieves this balance of interests:  allowing 
a property owner the greatest use of prop-
erty even if it abuts a STH, while maintain-
ing public safety and the investment in 
highway infrastructure.   

While it is hard to argue against public safe-
ty and protecting taxpayer investments in 
infrastructure, the standard of 
“maintaining public safety” and 
“protecting resources” can be easily ma-
nipulated to result in a significant curtail-
ment of property owners’ rights.  WBA 
focused on regulatory standards that were 
not prone to abuse or misinterpretation, 
and therefore could be easily manipulated 
to justify “public benefit.”  Fortunately, 
WisDOT is a data-driven agency and main-
tains detailed plans of highway improve-
ment projects planned decades in advance.  
In achieving the balance of interests, Act 
157 focuses on future use and facility im-
provements, objective standards to estab-
lish public safety and protection of public 
investment, and requires “substantial evi-
dence” to justify restrictions and deny ex-
ceptions on highway setback areas.   

Using the “nightmare example” refer-
enced above, what if WisDOT had a major 
improvement project planned for the STH 
in the next five years?  Should the property 
owner/developer be able to build a berm 
with landscaping and a bike path in the 
highway setback area knowing that the 
highway will soon be expanded, and then 
be compensated when WisDOT acquires 
the area for the expanded highway?  No, 
not if the taxpayers will have to pay for it 
and the owner/developer knew the area 
would be part of a highway within five 
years when it built the improvements!  In 
this situation, when WisDOT has planned 
projects, an owner/developer may proceed 
at its own risk in making improvements to 
the setback area.  In order to prevent tax-
payers from having to compensate the 
owner for the “taking” of the improve-
ments, the owner/developer must sign a 
waiver of damages for any compensation 
for those improvements.  There may be a 
plethora of reasons why an owner/
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developer agrees to a waiver of damages, 
and now the owner/developer has that 
option to consider its business needs in 
deciding whether to build in the setback 
area.  Prior to Act 157, the automatic an-
swer was “no.”   

D.   Key Components of Act 157. 

Act 157 includes several parts to achieve 
the balance between an owner’s right to 
use property and protection of public safe-
ty and public investment.   

1. Setback Reduction.  For any subdivision 
plat approved after March 23, 2024, Wis-
DOT may not impose a highway setback 
area greater than 50 feet from the right-of-
way line of the highway.  This is a reduction 
from 100 feet pre-Act 157.  WisDOT may 
also grant a smaller setback area if the re-
duction does not adversely affect the safe-
ty of the entrance or departure from the 
STH or public investment in the highway 
system. 

2. Defines Items Prohibited in a Setback 
Area.  The specific definitions of 
“structure” and improvement” clarify that 
non-movable items that adversely affect 
public safety or the preservation of public 
investment in highways are prohibited in 
the setback area unless a special exception 
is granted.  The amended definition allows 
WisDOT to focus on the safety of keeping a 
setback area free of non-movable objects, 
yet allows WisDOT to use its future plan-
ning tools to determine whether a struc-
ture or improvement may be allowed in the 
setback area.  Allowing WisDOT this flexi-
bility will avoid absurd results.   

3. Further Restrictions on Setback Re-
strictions.  Even in the highway setback 
area, WisDOT may regulate only structures 
and improvements that “adversely affect 
the safety of entrance upon or departure 
from STHs or connecting highways or the 
preservation of public interest and invest-
ment in those highways.”  

4.   Creates Statutory Authority to Grant a 
“Special Exception.”  Act 157 establishes 
statutory authority for WisDOT to grant a 
“special exception” to highway setback 
requirements, thus correcting the confu-
sion created by various court cases and 
conflicting TRANS 233 provisions.  By clear-
ly establishing WisDOT’s statutory authori-
ty to grant a special exception, WisDOT 
now has a tool for flexibility in administra-
tion of setback regulations.   

5. Establishes Legal Standards for the Spe-
cial Exception Process.  In the special ex-
ception review process, WisDOT may uti-
lize its future plans, applicable data, and 
planning tools when considering a special 
exception request, as that information is 
the best data available to WisDOT and 
meets the “substantial evidence” require-
ment.  WisDOT is also required to use a 
“substantial evidence” threshold when 
placing conditions on the special exception 
permit. The conditions must be “related to 
the purpose of the highway setback area, 
based on substantial evidence, reasonable, 
and, to the extent practicable, measura-
ble.”    In addition, the special exception 
process commences in the regions, and a 
denial may be appealed to WisDOT’s cen-
tral office.   As such, there will be statewide 

application of the standards to ensure con-
sistency in enforcing highway setback reg-
ulations, but property owners may start 
the process of obtaining a special excep-
tion permit with the “local” WisDOT re-
gional office. 

6. Special Exception Availability is Retroac-
tive.  The special exception process is not 
limited to subdivision plats approved after 
Act 157’s effective date of March 23, 2024.  
As such, the special exception process is 
available to owners for placement of a 
structure or improvement in a 100-foot 
setback area that was established prior to 
March 23, 2024.  The special exception pro-
cess may also be used by an owner wishing 
to place an improvement or structure in 
the 50-foot setback established under the 
new law.   

E. Post-Act 157 and Next Steps. 

As property owners, developers, municipal 
officials, and business leaders look to the 
future, Act 157 provides a slice of certainty 
in the planning process by defining Wis-
DOT’s statutory authority, setting forth 
specific standards of regulation, and identi-
fying the circumstances in which an owner 
may be granted relief from the burdens of 
owning property adjacent to an STH.  While 
the “win-win” has finally been accom-
plished with the passage of Act 157, WBA 
will continue to monitor the implementa-
tion process that WisDOT must undertake 
to administer the new highway setback 
law.  In addition, WBA will continue to edu-
cate its members regarding the new law so 
Act 157 and the new regulations may con-
tinue to be a “win-win.” 

http://www.nahb.org/savings
http://www.nahb.org/savings

